YOU CAN CALL IT A CIVILIAN COUP IF YOU LIKE
I am not a lawyer but statutes are public documents and reading them is not a preserve for lawyers. Some of us have read the National Accord as was anchored in the Kenya Constitution and as lay men, our intellectual understanding of the structure of the present Coalition Government, which is based on the accord is as follows.

1. Government Comprise 

a. Legislative

b. Judiciary

c. Executive

2. Grand Coalition

Executive Comprise

a. Two Principals

b. Cabinet 

3. Legislative 

a. Speaker

b. PM/HBC

c. Committees

4. Accord – 50 – 50 Power Sharing

· In case of any conflict the accord law prevails

· Political party with more MPs in Parliament leads government business

5. (i) 
President who is one principal in the coalition consults the other 
before he submits list of names to parliament for approval to comprise the team and head of the House Business Committee. The language of his unilateral decision being final can not apply because even parliament can easily fail or refuse to approve the list.  

(ii) PM – Job is in the Accord. Section 15 A (3) in (b) states that parliament will provide the powers and functions of the PM which our present parliament enacted in the National Accord by passing in its section 4 (i) that the PM shall have authority to co-ordinate and supervise the execution of the functions and affairs of government (why not in parliament)
(iii) The issue of the letter of appointment for PM does not therefore arise. Salary and Job description come from parliament.

(iv) PM supervises Ministries including Hon. Kalonzo as minister for Home Affairs and it is therefore inconsistent with the spirit of the Accord to have him head the HBC to supervise his supervisor.

(v) President causes unnecessary conflict between PM and VP when he appoints his assistant to supervise his equal partner in the coalition. 

(vi) We have one government, if one partner is unavailable, the other should comfortably stand in for him. That why consultation between principals would always avoid conflicts such as the one we have today.

The fundamental conflict in the coalition government lies in the failure by PNU to recognize what is entailed in the National Accord for the smooth functioning of the coalition government especially the need to observe the principle of consultation. 
PNU might be walking up to the realization that section 3 which was amended by the National Accord gave Raila sweeping powers. 

Any serious minded person will acknowledge that by March 20, 2008 when the constitution of Kenya (Amendment) Act 2008 and the National Accord and Reconciliation Act 2008 came into force, the very Kenya constitution has undergone major transformation and could never be same in many respects. 

By a stroke of the pen, ODM accomplished what you may wish to call a civilian coup by amending sections 3 and 15 A (5:6) of the constitution so that as long as the coalition government is in force, no other part of the constitution can override the National Accord.

The accord also ensures that Kibaki cannot form the government without Raila as is stated in section 17 of the constitution.

The lenient approach and gentle conduct by Hon. Raila Odinga the PM during the first year of implementation of the National Accord seen to have blinded most PNU operatives from appreciating full implications of the Accord especially the fact that immediately these laws took effect, the old constitutional order was rendered inferior to the National Accord and Reconciliation Act 2008. Thus whenever the National Accord and Reconciliation Act may appear to contradict any part of the constitution, the same constitution in section 15 A (6) direct that the National Accord must carry the day. 
The amended constitution therefore in its section 3 and 15 A (5), (6) makes the National Accord and Reconciliation Act 2008 the only recognized and legitimate constitution of Kenya for the time coalition government reigns.

It is therefore wrong for some hardliners in PNU to misadvise the president by encouraging him to use the constitutional authority he willingly signed away on March 20, 2008.
The executive authority he purports to execute by single handedly nominating the leader of government in parliament ceased when he appended his signature on March 20, 2008.

Unfortunately, this time around that Act he signed was not like the MOU he signed in 2003 which he could trash at will. 

I challenge lawyers in PNU to come out and accurately interpret the National Accord to avoid ridiculing His Excellence the President and subjecting the entire country to confusion.

You may wish to know as well that as part of his co-ordination and supervisory role Hon Raila can by the authority from the same Accord perform the following functions without reference to the president. Constrained by desire for observing the principal of consultation he avoided such drastic actions. Anybody else in his position would have done them already. 

a. Chair the Cabinet / having powers to summon ministers

b. Reshuffle the entire cabinet (which Kibaki can only reshuffle the PNU Ministers). Just like a floor manager in supervision role in a hotel would move a waiter to serve from one corner to another without having to clear same action with the hotel manager

c. Sack a Minister

d. Appoint, sack and reshuffle any public servant including permanent secretaries 

Therefore, Raila’s humility and the best intentions as already exhibited in the first year of the coalition by enabling conducive atmosphere for implementing the accord should not be taken for granted.   
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